SERVED: Novenber 20, 2002
NTSB Order No. EM 194

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 18th day of Novenber, 2002

)

THOVAS H. COLLI NS, )
Commandant , )
United States Coast Cuard, )
)

v ) Docket ME-171

)

JONATHAN D. NI TKI N, )
)

Appel | ant . )

)

ORDER DI SM SSI NG PETI T1 ON FOR RECONSI DERATI ON

The Coast Guard, by petition filed August 30, 2002, seeks
reconsbderation of Board Order No. EM 193 (served July 26,
2002) . Pursuant to Section 821.50(b) of our Rules of Practice,

'Board Order No. EM 193 reversed a decision that suspended
the appellant’s pilot |license because he did not sound a danger
signal prior to his vessel’s collision with another ship. The
petition argues that the Board should have deferred to the Coast
Guard’ s view that a signal was required under COLREG Rul e 34(d),
whi ch we found inapplicable. Assum ng, arguendo, that the
Board’' s statutory authority to review Coast Guard decisions in a
case of this type enbodies the principles of deference that the
courts enploy in their review of agency deci si onmaki ng, we do not
believe that an issue of deference arises where, as in this case,
the Coast CGuard s view that the rule should apply does not
reflect an interpretation supported by the rule’s own description
of its coverage, but, instead, essentially pronptes a judgnent
that the rule should apply notwithstanding its literal ternmns.
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49 C.F. R Section 821.50(b), the deadline for filing such E
petition is 30 days after service of the Board s decision. I n

t he absence of extraordinary circunstances excusing the
untinmeliness of a petition, it will not be accepted out of time. B
See Section 821.11.

ACCORDI N&Y, |IT IS ORDERED THAT:

The petition for reconsideration is dismssed.

HAMVERSCHM DT, GOGLI A, and BLACK, Menbers of the Board, concurred
in the above order. CARMODY, Acting Chairman, did not concur and
submtted the follow ng dissenting statenent.

The Not ati on Menorandum recomrends that the Board
not reach the substantive issue and deny the
reconsi deration request because it was not filed within
t he applicable 30-day deadline. | disagree. The
filing was done within 34 days. | amnot content to
wai ve this reconsideration request so easily on an
i ssue which the Coast Guard believes is inportant to
maritinme safety.

’Requests for reconsideration filed in nmerchant marine cases
must conport with our Rules of Practice in aviation proceedings.
See Commandant v. Mntz, 4 NTSB 1976 (1984).

3The appel l ant, by counsel, filed an opposition to the
reconsi deration request.



